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UNITED STATES 0? AliEKICA 

4 

ii_j/ 

-V- 

4 


Ah NARTIN and 

4 

iNDiCTi-n'trr 

JOHN DOE, 

• 

• 

73 Cr. 

Defendants. 

• 

• 

• 


-X 



Tlie Grand Jury chargee: 

On or about the 16th day of August, 1972, 

In the Southern Dlatrict of Nev York, AL I'ARTIN and 
JOHN DOE, the defendantn, and others to the Grand 
Jury known and unknovm, by force and violence and 
by Intiraidafion, did takui and attempt to take from 
the person and presence of another, money and property 
in the amount of approximately $6,553.05 belonging to 
and in the care, custody, control, ir.anagencnt and 
possession of i.he Chase Hanhattan IVink, 2065 Second 
Avenue, New Yoirk, New York, a bank the deposits of 
which were then insured by the Federal Deposit 
Insurance Corporation, 

(Title 18, United States Code, Sections 2113(a) and 2.) 



SL.iIrs Attorney 
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UNIT** STATES DISTRICT COURT 
SOim.-«W DISTRICT OF mM YORK 

................X 

UNITED STATES OF AMERICA : 

-V- : 


P\Z. 


po II 2 6 /<_ 



) 


-_-_X 

TO: JOHN LIVINGSTON, Clerk 

United States District Court 
Southern District of New York 


SIR : 

You are hereby notified that I appear for 

the defendant in the above-entitled action. 


Dated; New York, New York 



. I-My _ 

Telephone Numbers 
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, AFFIUAVIT FOR W/ll/C AU TlifJTlFlCAI-IMJM 

‘I UNITED STATES DISTRICT COURT 
|I SOUTHERN DISTRICT OF NEW YORK 



.1 UNITED STATES OF AMERICA 


AL MARTIN, 

Defondant. 


[ STATE OF NEW YORK ) 

j; COUNTY OF NEW YORK • 

SOUTHERN DISTRICT OF NEW YORK ) 


AFFIDAVIT 
73 Cr. 814 





I 


F 


5 

6 


^ART M. SCHWARTZ, being duly sworn, deposes and 
I says that he is an Assistant United States Attorney for the ‘ 
; Southern District of New York; that he has charge of the | 
prosecution of the above entitled matter; that one John | 
■; Witherspoon now incarcerated at Danbury Federal Penitentiary,' 
!! Danbury, Connecticut, serving a sentence which will terminate 
in 1988 for violation of federal law (bank robbery) is to be- 
. interviewed to determine whether or not he has information | 
^ which will be material and necessary to present to this Court 
!, upon the trial of the above named case; that the case is now 

I 

j, on the calendar of the United States District Court for the j 

i' Southern District of New York for January 18, 1974. | 

il 

WHEREFORE, your deponent respectfully prays that a ■ 

• writ of habeas corpus ad testificandum issue directing the ' 

, Warden, Danbury Federal Penitentiary and the United States ^ 

Marshal for the Southern District of New York and the District 
. of Connecticut to produce him in this Court on January 15, 1 

1974. ’ * 


ftc 


Assistant United States Aftomey 


Sworn to before me this 
//•''day of January, 1974, 

I .X ?v .v, 7 -o') tjwrs' -- 


r.< i i.' i. . !. , , rs, ,v Vorl: 

!■. .. ft ■\ 

. I: I.. t . i|„ty 

fiM. .1 ; 1,, 

I. ...| ,, .-.I ,.i, ; I - 
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Jhlli ¥ ^I'owu 

n/,i/ 


ozno TMADOCUM WrLLS 
I^^ANKUIN BROWN 


HAROLD r. nOLOWAAAKR 

.vfcxamvtcMAVdkx 


S// ,y\^„ ,y^ /C>0/J 


January 17, Jf)7J 


Honorable Millon Pollack 
Untied S tales Districl Jtidj^e 
United S lutes Cuurllionse 
Foley Square 
New York, N. Y. 10007 


Re: The Untied Stales of America 
V. AI Mart Ur ^ 

73 Cr. 81J (Ml) 


Dear Judge Pollack: 


c. I /•/ / consular this teller as a renewed aiqJicalion to 

s d)stiii(te Mr. Uiwrence Levine as attorney of record for AI Marlin 
Ihe defeuduul above•^uidicuLed* * 

f 

/ am enclosing mv affidavit in suMmrl of ihis ahhlicalion 
and tn suMmrl of anolher al>l>licalion, submilled concomilanlly, lo 
adjourn the case lo 25 February 1974, ^ 

...... ^ conferred ivilh Mr. Levine regarding the 

subsLiluhon and he informed me Lhul he agrees lo same. 

I 7 7 7 ^ staled in the afjiduvil aforemenlioned that I shall 
be avaiUible to r-'•^resent Mr. Marlin on 25 February 1974 unlit ’be 
case is concliuh' 

Thank you for your uUention and vour consideralum of 
my aFplicalwns ‘ tj 


Yours flijyff 


OTW:dcs 

cc: Michael li. Mukasey, Esq. 
Hart M. Schwartz, Esq. 
Lawrence Levine, Esq. 


^^03pm^mi^vfeiis 


II the snbstitntion and joins m the request far the adinnnimrnt tn 

ii 

|| 25 February 1971. ^ 
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t’Nri'EI) S TA Th'S f)IS TltlCT COH/IT 

s ol’ jiiliRN DJs nncr or new york 

UNITED S TA TES OF AMERICA 
-Uf^aiiisl- 


m'G ENOOKSEOl 


AL MARTIN, 


A r FID A VFT 


73 Cr. HFi (MR) 


Dcjeiiduiil. 


S TA TE OF NEW YORK 


: ss.: 


COUNTY OF NEW YORK ) 


-A' 

I IH 




OZRO 'I DA DDE bS WELLS, heiiiif duly sivuni, dcRoscs und suvs: 

I am an alloniey al law duly ad mil led la RrucUce in I he Slale of 
New York and hejore the SuRreme Courl of Ihe Uniled S laics. • 

'this aljidaril is suhmilled in snRRorl ul my aRRlicalion lo 
snhslilule iMwrcncc Lerine, Esq. as alloniey for Ihe ahove-named defendani 
in Ihe mailer noiv Rending' hejore Ihis Courl. 

The case herein has been scheduled Jor Irial for Friday, 

18 January J'JTI, Unforlunulely, Ihis Irial dale coni lids wilh my currenl 
schedule, in I ha! I am aclually en^Uf’eil in Irial in Hie SuRreme Court of the 
Side of New York, Co/ml v of New York, Far! 15 in Ihe mailer of PeoRle 
V. Carlos Dur/^os. 

I am resReclJullv requesUiifi lhal Uiecase herein he rescheduled | 

i 

for 25 February Ujyj which will Rive me suificieni lime lo arrauRe inv Irial 
schedule lo he available to reRrescnl Mr, Marlin, Ihe dani herein, on 

I 

Ihe requested adjourned dale wilhoui conflicis or inlerruRiions. I 

Mr. Marlin, Hie defendani herein, has been Rersonally 
consulted by a reRresenlalive Jrom my office and Mr. Marlin consenls lo 
Ihe snbslilnlion and ioins in Ihe n’qiiesl lor Ihe adtournmenl lo 

I 

25 February Uh l. ! 
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United States of America 


AL MARTIN 


5' i 

No. 73 Cr 


On this 28tli day of Mnrdi . ,19 7^ came the attorney for the 

government and the defendant appeared in person and* by O.T.- Wells, Enq. 

It Is AiUUIh-.kii that the defendant upon his jilea of- not ipii lty and n verdict » 
of c**H-ty by r. jnry, 

has bffen convicted of the olfense of by force nod violence and intiMidotion, 

did take and atte.npt to take from the person of another money and property belonging 
to and in the care ol tlie Whar.e Manhattan Oank, a bank the deposits of v,hich 
»;crc then insured by the I'cdcral Ur posit Insurance Corporation. 

(Title in, U.3. Code, Sections 2113 (n) raid 2) 


as charged’ 

and the court having aske-l tile ilefeialanl whether he has anything to say why judgment should not 
be pronounced, and no sullicieiil cause to the contrary being shown or ap|.earing to the Court, 

It Is AnJllIX'.KI) that the defendaiit is guilty as charged and convicted. 

It Is AliJUnnKli that t ie defendant is hendiy coinniilti rl to the cu.-iloily of the Attrnney ficncral or 
his authorized representative for imprisonnamt for a period of* FliTEEM (l-i) VLriRo, 

nail 1.'. Fixed at $50,000.00 Vendinji Appeal. 




< APP 


It Is ftltliKKKl) that the flerk deliver a certified copy of this judgnaoit and comniitmeiit to the 
I'nited States Marshal or other (inalified otlicer and that the copi serve as J lie eoiiiiiiilnient of the 


liefeiidaiit. 


/ jiiCv l-ii'-il-A tUi) • 


UtexCoMr.t.irsaoninJUiido: 


I'liitid Sliilr.i Dixtrift Jinliir. 


/I f 

/ 




Clerk. 


*l'y fti.'Hiir r»f nMiO'fl). fniri »!’ t'l r»njn*«1; Mi* a*lvi • «l lli»' nf liii 

(m fouhMl aii'l askrti him uli.M.*i \u- .h in.! t* ha\*- aj*i*«»in*. hy Mm i.mI. aryj Mw* »lrf.iiilai»t MifMUpnn 

htnfnl that li*- \\nt\f\ Mi*« liirhi !•» !!*«• a- ..Mitirl.'* Hi a»Ml !h» mmmI miT vi1i,ri*il 

Mi.f is a ra-liial t‘ri is f**i Mm» ('J» "n..! ptnlfy. an*l :i -I I'liiMv." TM "imt irtiilly, aii.l a limhnir nf 

or (U “imhi roiitnolt n».’* a IIh- i .im* may In- "in I mimU i ’ if 

(I) M‘nt»*nrr #.r ficn’riM-rs. i»**ift'inj; *imhls if any; CJ) wIm*Mmi i an* to nin loriMy oi ci*n- 

srrutivi ly »n*l. if ionsrciiliv* Iv. \th ii • at h t* ini is l*-yin with n fnrmr l«» Imminalimi of |ir«rriliiiL' or In 

any ntiwr ontHlamlinj: uns«-i‘\r*! t n»on-♦ r f'M whi lio i i.* lo fuiMmr impriMmi <i until payinrut of 

Mil finr or fiiiM and rosi*. «.i tinfil h*‘ H ..tli. iwi c divihaiftrd a- pinvi.hd hy law. ^Kilter any order with resjuxt lo 
sii(k|M'nsinii iind |M'nlia(i'*n. u***’ of ^’ouit I** tis‘'»innu’nd n pailirulhi liMliliition. 














UNI'I FD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

THE UNITED STATES OF AMERICA 

- again si- 

AL MARTIN. 

Defendant. 


.1 UDGMENT OF ACQUITTAL I 
NOTWITHSTANDING THE i 
VERDICT, OR IN THE 
ALTERNATIVE, FOR A NEW | 
TRIAL 

•: 73 CR^SW 

.. -f-X' ' ' ' ^ 

-1 , j: 

SIRS: ’ • . ' 0 - /O 

PLEASE TAKE NOTICE that upon the annexed duly sworn 
affidavit of OZRO THADDEUS WELLS, and upon all the proceedings had 
herein, that the undersigned will move this Court before the Honorable 
MILTON POLLACK at the United States Courthouse, located at Foley S(juare,| 
Borough of Manhattan, Cily of New York, on the/^’day of 1974, 

at 10:30 o'clock in the forenoon of that day or as soon thereafter as counsel 
can be heard, to set aside the verdict of guilty returned against AL MARTIN, 
the defendant herein, on 1 March 1974, and that the Court order the entry of 
judgment of acquittal of any offense charged in the indictment against the 
defendant AL MARTIN in accordance with the motion and supplementary 
motion for judgment of acquittal made by the defendant AL MARTIN at the 
close of all the evidence. 

In the alternative, the defendant will move that the Court set 
aside the verdict of guilty returned against him and grant him a new trial 
for the following reasons: 

1. The verdict is contrary to the weight of the evidence. 

2. The verdict is not supported by substantial evidence. 

3. Tlie C«)iirt erred in denying the defenflant'.s motion f«,r 
acquittal made at the conclusion of the evidence. 




\ 










I 

4. The Court erred in allowiiifj tl>e Assistant United States 
Attorney to introduce evidence of other crimes not 
included in the indictment since it was not related to or 
under the indictment at issue, and its introduction into 

I 

evidence so tainted the proceedintjE as to permit the jury 
tc draw unfair and prejudicial inferences. 

5. As a matter ol law there was reasonable doubt as to the 
defendant's guilt. 

6. The Court erred in its charges to the jury tliat considerable 
time and money would be wasted if they did not reach a 
verdict and that the case would be retried after the jury 
had deliberated for a lengthy pcritKl of time but failed to 
reach a verdict. 

Yours, etc., 

OZRO TIIADDEUS WELLS, ESQ. 
C. VERNON MASON, of Counsel 
Attorneys for A1 Martin 
377 Broadway - Suite 1107 
New York, New York 10013 
(212) CA 6-3000 

HONORABLE MILTON POl.LACK 
United States District Judge 
Soutliern District of New York 
United States Courthouse 
Foley S<|uare 

New York, New York 10007 

PAULJ. CURRAN 
United States Attorney for the 
Southern District of New York 
Attorney for the United States of 
America 

Attention; Michael B. Mukascy 

Assistant U. S. Attorney 
U. S. Allontev's Otfie<> 

11, S. (’niirlhoiise 
iMiley S<|uare 

New York, New York 10007 

fl - ii 







UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

.-.X 

THE UNITED STATES OF AMERICA 

-agaiiist- 

AL MARTIN, 

Defendant. 

.X 

STATE OF NEW YO RK ) 

:ss.: 

COUNTY OF NEW YORK ) 


OZRO THADDEUS WELLS, being duly sworn, deposes and 

says: 

1. I am the attorney for the defendant AL MARTIN, and 
respectfully submit this affidavit in support of his motion for judgment of 
acquittal. 

2. On 1 March 1974, the defendant AL MARTIN was convicted 


AFFIDAVIT IN SUPPORT OF 
MOTION FOR JUDGMENT OF 
ACQUITTAL NOTWITHSTAND 
INC THE VERDICT, OR IN i 
THE ALTERNATIVE, FOR A 
NEW TRIAL 

73 CR. 8R 


of bank robbery. 

3. That this verdict was contrary to the weight of the evidence 
and was not supported by substantial evidence. 

I 

4. That the rulings of the Court some of which are enumerated^ 
in the Notice of Motion herein were in error and denied tlic defendant's right 
to a fair trial. 

WHEREFORE, your deponentnat»8tT^j^)ectfuJl/^’^lu^s^at 
the relief sought herein be, in all resjj^ts, gra 




-4 


THADDEUS WELLS 


Sworn lo Ijcforo me (his 
day of March, 1974 

_/ ■/ 

'^Notary Public 


C RT'W/'RT 

S;... ■ 

Cl. il.l 
C-l 

Ctt *•« ii 


•iCt 


I«74 




















UNITED S TATES D/S TRICT COURT 
S OUT HERN DIS TRICT OF NEW YORK 

THE UNITED STATES OF AMERICA 


-df’dinsl- 


AL MARTIN. 


Defcuddul, 


NAME AND ADDRESS OF APPELU\NT: 


NOTICE OF A PPEA L 

hidicl nicnl 

73 CR. SI 4 
Ml' 


Alherl Mdrliu, presenlly confined dl I/ic Fcdernl Ilon^ 
Delenlion for Men, 427 West S/reel, New York Cily. 

NAME AND ADDRESS OF APPELLANT'S ATTORNEY: 



■- .:h 


Ozro Tlidddcns Wells, Esq., 377 Broddtvdy, New York,N. Y. 10013 


OFFENSE: 


VioUUion of Tille 18, Uniled Slaies Code, Sections 2113 (d) and 2. 

Al)j>cllani dRIteals from the jndf'ment of conviction rendered against 
him on the 2Sth day of March, 1074, wherein he was sentenced to 
imprisonment for a term of fifteen (15) years. 

The ahove-named appellant hereby appeals to the United States 
Court of Appeals Jor the Second Cireiiil and from each and every pari and 
the whole thereof does the appellanl appeal. 


Dated: New York, New York 
April t, 1071 



OZRO TIIADDEUS WELLS 
At tome V for DefetidanP Appellant 
377 Broadway - Suite 1107 
New York, N. Y. 10013 
(212) CA 6-3000 


TO: lion, 'hint J. Curran 

United Stales Attorney for the 
Southern Dtr.trict of New York 
U.S. Courthouse 
Fidey .Square 
New York, N. Y. 10007 


A" /^ 














• • * • 1 


'> I 


UKITEP STATFS PISTRICT COURT 
SOUTHERN BIGTRICT OF NEW YCKK. 


U- J. ^ ■ 

-o' 


CASK NO 


' JUKOtF. 


C/C— 


CLEF.Ii'S CERTIFICATE. 

«'c/ a I 


It RAYKOND F. BURCIIARDT, Clerk of the District Court of the L'nltedx States 
for the Southern District of New York, do hereby c>%rtlfy that the certified 
cjpy of docket entries lettered A- , and the rrlgircl filed papers 

nmbered 1 thru_ ^ , Inclusive, constitute the record on appeal in the 

above entitled proceeding; except for the following jilsslng d.-cu-.nents: 


DATE FILED 

I ^ x i. - ^ i 


J t-C- o 7 ^ J 






-fij 



» - 


IN TESTIMONY Vll'ERE’’^ I have caused the seel of the said Court te be \ 

hereunto affixed, at the itlty cf New York, in the Southern District of New 
York, this ^ _cay oL . ^ ^ _, in ths jeer cr cur Lord, Cue 

thousand nine hundred and seveuer t end • £ ^rdaiiendence of the V ’ 

r \ f ~ 

_____ year. \ fi 


’dlerk of the Court. ' ‘ 


e}( 
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TFE COURT; We'll stand in recess for five 

minutes. 


(Recess.) 


* * ★ 

(In open court, jury present.) 

THE COURT: Ladies and gentlemen, I am going 
to give you my instructions on the law. They should be 
relatively brief, then the marshals will take you out to 
lunch at the government's expense, and when you return, 
you will begin your deliberations. 

Members of the jury, it's the Court's 
function to instruct you with respect to matters of law. 
It’s your duty as jurors to follow those instructions. 
It's your exclusive function to determine the facts in 
this case. You are the sole judges of the facts, not 
counsel, not I. 

In considering the testimony that you have 
heard in this case, you may not draw any inferences from 
an unanswered question nor consider testimony which has 
been stricken from the record. The law requires that 
your decision bo made solely upon the competent evidence 
before you, the evidence which th€j Court has allowed. 

Furthermore, you must not infer from my 
rulings or anything I have said during the trial that I 

4 —/ 6 






hold any views for or against any party. 

The resolution of the facts of this case is 
entirely your function. 

Before the particular charge in this case is 

discussed, there are some general principles- you should 

bear in mind. The defendant has pleaded not guilty. An 

indictment is an accusation designed to bring an accused 

to Court. It's not the function of a Grand Jury to 

% 

determine guilt or innocence. It passes only on probable 
cause to believe that the defendant is implicated. 

The trial jury, yor'rselves, alone, are to 
decide whether the defendant is guilty or not guilty. 

You are to give no weight to the fact of the indictment. 

The defendant comes before you clothed by 
the law with a presumption of innocence in his favor. 
Coming here for trial, he is presumed to be innocent 
and that presumption of innocence continues right throunh 
<^he trial and exists now and accompanies you into the jury 
room. 

That presumption is alv/ays there, and the 
only way it can be destroyed is, by nil twelve of you 
agreeing on the basis of evidence that the defendant's 
guilt v;as eetablished. 

If the evidence which you accept and believe 

fit-/'! 

touTMrnM oiSTMirr roimr Kr^''nrrm^ u » rouoTMoinr 


convinces you beyond a reasonable doubt that the 
presumption must be discarded and a verdict of guilty 
returned, then the presumption is destroyed. The burden 
of proving guilt beyond a reas^onablo doubt on every 
essential element of the charges lies with the prosecution 
and continues throughout the trial. No duty or burden 
rests on the defendant to prove his innocence. Only if 
tliis burden is fairly met by the prosecution can the 
defendant be convicted. 

If having heard all of the evidence and 
applying to it the directions and rulings of law on 
v;hic!i I am instructing you yoi have a reasonable doubt 
that this defendant is guilty of the offense with which 
he stands charged, then you must acquit him. 

This rule does not mean thac the prosecution 
must sho\<? that the defendant is guilty beyond all doubt, 
nor to an absolute certainty. The rule dees not mean 
that you can rely on a doubt that is justcapriebus. Neither 
docs it mean a doubt formed of a reluctance of a juror 
to perform an unpleasant duty, or aris'ng out of sympathy 
For a defendant, nor is such a doubt, a mere guess 
or a surmise. 

Spoculntiv*i notions or oossibi.litios resting 
on more conjecture not arising or deducibla from the proof b' 

/j- t 


• r * • 









* _- '■ ■■.■»•■:'• A i ' ■ ' 


should not bu confoundad with a reasonable doubt. A 
doubt suggested by the ingenuity of counsel or by your 

A 

own ingenuity not legitimately warranted by the evidence 
or want of it, or one born of a merciful inclination 

t » 

to permit a defendant to escape the penalty of the law 

or one prompted by sympathy for him or those connected 

with him, is not what is meant by reasonable doubt. 

<> 

If after you carefully consider tlie evidence 

I 

yov; have, a settled belief or conviction in your minds 
such as would induce a prudent person to act without 
liesitacion in a matter of importance to himself or herself, 
then you may say you have been convinced beyond a reasonable 


(bubt. 


If, ho'.'/ever, your mind is wavering or uncertain 


to the point -that you have a doubt that v;ould cause a 
prudent person to hesitate in a matter of importance and 
before acting, then you have not been convinced beyond a 
reasonable doubt and you should acquit. 

You have heard reference to stipulations that 
were entered irito by the attorneys Cor each side in this 
matter. This means that both sides agree that you shall 
Bccept the stipulated facts as undisputed. 

In determining the facts, you are ooxng to 
have to rely upon your own common sense and general 
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experience in evaluating the eviJence. It was a short 
trial. I am not going to go into the detailed evidence 
for you. You have heard wliat each of the lawyers contends 
was shown by the evidence or the lack of evidence. 

If you have any doubt about what was said from 
the witness stand, you could send a note in through 
Mrs. Patterson who will act as your foreman. She is the 
lady who sits in seat num}jcr one. We'll try to find wha t 
you want read to you, but remember, it takes a little 
time to get it, so try to fix what you want^ if you want 
anything ,with particularity and as precisely as nossible. 

I will use the phrase during the course of 
this charge, willfully and knowingly, because the charge 
against the defendant requires that this element be 
present. 

A person does not knowingly do an act if his 
actions resulted from mistake or negligence or other 
innocent reason. On the other hand, an act is willful 
if the defendant acts voluntarily and intentimally and 
with a specific intent to do something that the lew 
forbids. That is to say, with a bad purpose to either 
disregard or disobey the law. 

The law involved hero is one that I will tell 
yai about in a momeat. 

/}- do 
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The state of mind of the defendant is going 


to have to be inferred from the evidence as you heard it 


from the witness stand, because you can't look into a 


person's head, assuming there were these people in the bank 


which is, of course, the crucial matter for you to determine 


The charge in the indictment which brought 


the defendant to Court is as follo\ 7 s 


"On or about the 16th day of August, 1972, in 


the Southern District of Wew York, Al Martin and John Doe, 


the defendants, and others to the Grand Jury known and 


unknovm, by force and violence and by intimidation did taka 


and attenpted to take from the person of another, money 


and property in the amount of $4,553.05, belonging to 


and in the care, custody, control,management and possession 


of the Chase Manhattan Bank, 2065 Second Avenue, Mew York, 


New York, a bank, deporits of which were then insured by 


the Federal Deposit Insurance Corporation," 


It the charges in that indictment are true. 


that would constitute a violation of the United States 


Code, and that code reads as follows, and I am going to 


quote the statute to you 


'V/hoevor by force and violence or by intimidatioi 


attempts to cake from the person or presence of another 


any property or money or any other thing of value belonging 


‘U-J-/ 


f 


to OT in the care, custoJy, control, management or 
possession of any bank, shall be guilty of a felony." 

If you analyze that statute, yo^i will see that 

the government has to prove four elements with respect to 

has 

this chci.gu. Eacti/i.i 'je proved beyotui a reasonable 
doubt. 

First, that the defendant took money from 

the bank. 

« 

You will recall the testimony of the tellers 
and of the persons allegedly present in the bank reciting 
their versions of the events on the day in question and 
of the v;itness, Charles Johnson, who testified he was 
with John Witherspoon and Al Martin on August 14th to 
plan a robbery and participated with them in robbing this 
bank on August 16th. 

With regard to the $4,553.05 mentioned in 
the indictment, it's only necessary that the goveriment 
prove that more thr ne hundred dollars was stolen. They 
need not prove the exact amount stated, but you recall that 
the attorneys nonetheless stipulated to the larger amount, 
stipulated that if a witness wore called, he would testify 
that that was the amount that the bank lost, or h.i3 missing. 

The second thing that has to be shov/n, that 
such money was taken from the person and presence of others 
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when it was in the care, custody, control or possession 
of the bank, and iv has been stipulated that this was a 
bank within the meaning of the statute, a bank whose 
deposits are federally insured. 

Third, that the.money was taken by force 
and violencr and intimidation. 

Force and violence means physical force unlaw¬ 
fully exercised. 

% 

Intimidation means putting in fear, but 
the fear must come from the conduct of the accused that is 
objective and such as would cause a reasonable person to be 
in fear of bodily harm rather than such fear as would ,be 
generated from a mere tempermental nature. 

Finally, and fourth, these acts have to be 
done knowingly and willfully, and I have already 
explained to you v.aat those words mean. 

The government also relies on the so-called 
aiding and abetting statute, which is also included in 
the charges in the indictment. That statute which is 

known as Title 18 of the United States Code. Section 2. 
reads as follows: 

"Whoever commits an offense against the 
United states, or aids, abets, counsels, eo™,ands, induces, 
or procures its commission, is punishable as a principal. 

^ 3 




oi<Tnirr r 








\ 


^ Mhoov'ir willfully causes an act to be done 

whether directly performed by hiin or another -.euld be an 

offense against the United States, is punisnable as a 
principal." 

That is the statute, it's not necessary then 
for the government to show that the defendant personally 
committed the crime himself, rather, a person who 
aids and abets another to commit an offense is just as 
guilty of that offense as if he committed it himself. 
Accordingly, you may find the defendant guilty of the 
offense ciiarged if you find beyond a reasonable doubt 
that Charles Johnson or Jdi n Uitlierspoon committed the 

offense and that the defendant Al Martin aided and abetted 
him or either of them. 

lO determine whether a defendant aided and 
abetted the commission of an offense, you ask yourself 
these questions: 

Did he associate himself with the venture? 


Did he participate in something he wished to 


bring about? 


Did he seek by his actions to make it succeed?!; 
did, then ho is an aider and abettor. 

The law recognizes two types of evidence, 
direct and circumstantial, either of which may be 
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sufficient to convict providing the jury is convinced 
beyond a reasonable doubt. 

Direct evidence, of course, is evidence from 

a witness who was present at a conversation or the commissio, 

Of an act and testifies as to wist he or she saw or heard 

or discovered .'what he or she knows of his own knowXelge, 

so^ethleg „hich cooes to hio or her by virtue of his or 
her senses. 

In this case, the government ■ as also offered 
Circumstantial evidence on the basis which it asks that 
ytu draw certain inferences, circumstantial evidence is. 

I believe as most of you know, evidence that tends to prove 
a disputed fact by proof of other facts which have a 
logical tendency to lead one's mind to conclude that 
th« fact in issue exists. 

Let me give you an example which is commonly 
used in cases. 

Suppose when you came in this morning as you 
left the outdoors, the sunvos shrning and bright and it 
looked as if we wore going to have a pleasant day and when 
you arrived in this courtroom the blinds were dr,awn so you 
couldn't look . outdoors and .as you were sitting here a 
coupbof hours later, in walked someone with a raincoat 
that was dripping, and an umbrella that was wot and with 

A - J-S 

WUTHf0.,T„,CT -o.mT -rPfh.rrn, „ . --- 







m 


% 


372 

rubbers and shaking off water from his hat. You haven't 
seen any rain. You don't know what is happening outside, 
but from the fact that a person came in with the raincoat, 
the umbrella and the dripping water, from that fact, that 
would be a circumstance from which you could infer the 
further fact, that what you couldn't see outside 
v;as that it was raining, and ycu would be entitled to 
infer from that that it was raining. 

Circumstantial evidence may be considered 
by you and should not be given any less weight beceu se 
circumstantial rather than direct. 

That type of evidence need not exclude 
every possible innocent explanation and you are not 
limited to drawing only those inferences from it that 
are most favorable to a defendant. 

In addition to the testimony you heard from 
the witnesses, exnibits were introduced and they too 
constitute evidence to bo considered by you. It's for 
you and for you alone to decide what these exhibits are 
in fact and wliat they mean apd what they say if anything, 
and what Uieir connection may be with the issues to be 
decided. 

In brief, the government contends that its 
proof which includes the exhibits, shows beyond a reasonabl 
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douot that the defendant was one of the men who allegedly 
robbed the bank at about 9:00 in the morning on 
August IG, 1972. 

The defendant has denied complicity hero. 

HO pleaded not guilty and his counsel relics on the 
defendant's presumption of innocence and contends that 
in all events, the government has not proved beyond a 
reascnablo doubt that he was one of the alleged robbers. 

You must decide what the facts are and if the 
defendant was connected with the robbery of the bank on 
the basis of the direct and circumstantial evidence 
before you. 

You are privileged to request the exhibits 
be sent in to you so you could inspect them at close 
range if you want them, if you want to see them. 

My reference to the exhibits and to any aspect of the 
testimony are not to control your own determination and 
view of the facts nor are you to be influenced in any 
way by my description or the manner of it. 

In short, it's your responsibility alone to 
find the facts and no statement of mine or of counsel is 
binding on you in resolving v;hat the facts are. 

Some additional rules of law for your guidance 
are as follows: 
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An accOiTiplicc is a person who voluntarily 


3 

participatos in the commission cr the planning of a crime. 


4 

Charles Johnson is a self-admitted alleged accomplice in 


5 

the alleged bank robbery. The government must frequently 


6 

use testimony of alleged participants to bring out the 


7 

alleged facts. An accomplice is one who unites with 


8 

another person in the commission of a crime voluntarily 


9 

and v;ith common intent. 


10 

Testimony of an alleged accomplice should 


11 

be closely examined and weighed with great care. The 


12 

fact that a v;itncEs is an accomplice may be considered by 


13 

you as bearing upon his credibility. Iicwover, it docs not 


14 

follow that because a person has acknowledged participation 


15 

in a crime charged against the defendant, the alleged 


16 

accomplice is not capable of giving a truthful version 


17 

of what occurred. 


18 

The law in the federal courts is that if the 


19 

jury believes the implicating testimony of an accomplice 



to be true beyond a reasonable doubt, that testimony is 




21 

sufficient to convict the dafondant even though it m.ay not 


22 


be corroborated or snoported by any other evidence. 

23 

The government contends that it has provided 


24 

ample corroboration and support for Johnson's testimony. 


25 




as v;ell as independent evidence of Martin's 

1 
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presence in connection with the alleged crime in the 
form of witnesses, exhibits and circumstances. 

The defendant argues to the contrcjry, if 
after a cautious and careful examination of the testimony 
of an accomplice and his demeanor on the witness stand you 
arc satisfied beyond a reasonable doubt that he told the 
truth as to the events and participants therein which 
he described, there is no reason why you should not 
accept it as credible and act upon it accordingly. 

Evidence that any witness has been convicted 
in the past of criminal conduct may be considered by you 
in determining his credibility by v;hich is meant, his 
worthiness of belief. 

A conviction does not make a person necessarily 
unworthy of belief, but it will he one of the facts which 
will help you decide whether to believe him and how far. 

Such evidence is presented solely to aid you 
in considering his believability. A prior conviction will 
not decide this for you in and of itself. 

It's your duty to dorermine the credibility 
of the witnesses whom you have heard ahd v;eigh their 
testimony, m weighing their testimony, you may consider 
the witnesses' interest in the outcome cf the case, if any, 
their manner v;hile testifying, their candor and intelligence 
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as you hove obsarvco then, ch j erc-nut to whicn th.-y hove 
been corroborated or contradicted by other credible 
evidence, inconsistencins v/ithin their o'vn testimony 
and whether they have changed their testimony. Mot every 
contradiction in testimony is nocorsarily intentionally 
false testimony. However, if you believe that a witness 
has willfully sworn falsely before you with respect to a 
material element of the case.you are privileged to 

% 

disregard the whole or any part of his or her testimony. 

You may accept what if anything you believe, 
and disregard wlmt you find to be false. 

^C'CollGCtion ol tho rvi^encG Governs* 

The defenfjant did not testify on his own 
behalf and our law says a defendant may or may not 

^■.^0 Th, to t«ti5y bo consi.’orod 

by you ns evidonco aqninst him, or fort, a basis for any 
presumption or inference unfavorable to him. A defendant 
is not required to establish his innocence. 

If you find beyond a reasonable doubt that 
the defendant fled or concealed himself, or disguised his 
aonearance immediately after it v;as discovered that a 
crime was committed in order to avoid subsequent identifi¬ 
cation and apprehension by law enforcement officern who -. a 

) 3 

mxgnt be seeking him in connection with his alleged conduct, '' 
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sufh fact may be ccnsi'iorecl as o*'iuonca of rjuilty 
consciousness pertaining to the charges against him 
relevant mly on the issue of knowledge and intent. 

Whether or not evidence, if you find any,of 
flight or change of appearances shows a consciousness of 

i 

guilt and the significance if any to be attached to such 
circumstances, are matters for your determination. 

The flight or change of appearance of a 
defendant does not create a presumption of guilt, but is 
merely a fact to be considered by you together with all 
ttn other facts and circumstances in determining whether 
the defendant is guilty or not guiltv. 

ft i 

Members of the jury, under your oath as 
jurors, you cannot allow consideration of the punishment 
v;nich might be inflicted upon a defendant if convicted to 
influence your verdict in any way. That is not your 
responsibility. The duty of imposing sentence rests 
exclusively upon the Court. That is solely the Judge's 
responsibility. Your function is to v;eigh the evidence 
in the case and determine the facts upon the basis of the 
evidence under the rules of law. 

You arc entitled to your opinions, but you 
should exchange views with your fellow jurors and listen 
carefully to each other. While you should not hesitate 
or be embarrassed to chat^ yotj^ opinion if you are convinced 
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that another opinion is correct, your decision must be 
your own. Your verdict to be accepted must be unanimous. 

Ladies and gentlemen, use your common sense 
in evaluating the evidence, the circumstances and the 
probabilities. Do not allow yourselves to be swayed or 
carried away or inflamed by appeals to passion, sympathy 
or prejudice. Suspicion and conjecture should rx 3 t be 
substituted for proof. You must maintain a calm,.clear 
view of the case and not be sidetracked by anybody from 
a fair,dispassionate consideration of the evidence in 
arriving at your determining of tlie facts. 

I have completed my instructions and I 
will not take a moment to talk to the lawyers at the 
side bar who may wish to call to my attention something 
I may have overlooked, or as to which I may have misspoken. 

(At the side bar.) 

THE COURT: Are there any exceptions or i 

requests on the part of the government? 

MR. KUKASEY; There was something I am not 
certain of. i heard your Honor mention willfully and 
knowinnly but T am not sure T heard it defined. 

THE COURT; Yes, I dirl define it. 

fiR. HEI.IiS: I have no requests. Just, J 
want to raise a question with the Coirt on two areas. 
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r4unijjer one, circumstantial evidence. it's my recollection 
that as far as the government's case and trying to 
establish the robbery of the bank, that no circumstantial 
evidence was presented and that the only circumstantial 
evidence that can be inferred was the incident of the 
25th of August on the Drive and the subsequent events and 
it's my interpretation of that that an individual could 
have been in the car and could have taken flight and still 
not have been involved in the robbery of the 16th and I 
believe ic would be somewhat confusing if that they were 
to consider tiiat as a circumstantial evidence, that if 
he were in effect in the car, tlint for them to impute that 
he was also—as far as the incident of the 16th in the bank. 

MR. MUl^SEY: I simply wanted to point out 
two things. First, there was circumstantial evidence 
relating to what was shown and not shown in those 
photographs. 

Mr. Wells himself introduced an e,xhibit that 
re-introduces the Pecorora credit card which mentions 
in that paragraph three that he read that tliat credit 
card w.TP r<^covored from Ruby a»\d T rHd not mention 

that in my summation but as far as I am concerned that is 
back in the case and third is tie element of flight, all 
of which are circumstaniial evidence. 
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TIIE COURT: Suffice it to say for present 
purposes, that since I have not delivered any charge 
on the facts, I have merely given the jury understanding 
of what the difference is between direct and circumstantial 
evidence and it's for them to resolve the issues of 
fact. 

What is your other point? 

MR. h’ELLS; Your Honor, in describing the 

* 

accomplice testimony made the statement, I believe, that— 

I hope I am quoting the Court correctly, the Court 
stated that the government on occasion must use accomplice 
testimony in order to establish the feet which gives the 
import that without the accomplice testimony, they would 
not establish the fact. 

THR COURT: The exact phraseology v;as, that 
the government must frequently use testimony of 
alleged participants to bring out the alleged i'cts, so 
I didn't charge them as you indicated. 

(In open court.) 

rilL (..GUitT: There v/ere no further matters 
on which I am req.jirod to instmcL you. in view of 
the fact that the matter has reached its conclusion and 
that we have a full complement or jurors available to 
determine the case, it becomes my privilege and duty to 
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